Planning Commission
Agenda Item
February 19, 2014

TO:

Vice Chair Buttress and
Members of the Planning Commission

FROM:

Rick Otto
Assistant City Manager

SUBJECT
PUBLIC HEARING: DEVELOPMENT AGREEMENT (DA 5825), RIO SANTIAGO

SUMMARY
The applicant proposes a Development Agreement for the Rio Santiago Project.

RECOMMENDED ACTION
Staff is requesting that the Planning Commission direct staff to return with a resolution to
recommend to the City Council to approve or deny the Development Agreement

AUTHORIZATION/GUIDELINES
Orange Municipal Code Section 17.44.100 states that the Planning Commission must make a
recommendation on DA 5825 to the City Council. The Commission may comment on the content
of the Development Agreement, but may not negotiate its terms and conditions. A Development
Agreement may only be executed by the City Council. As such, final terms and conditions will not
be finalized until the City Council reviews the project.

PUBLIC NOTICE
On or before February 7, 2014, the City sent a Public Hearing Notice to property owners/tenants
within a 300-foot radius of the project site, to persons specifically requesting notice, to persons that
provided comments in response to the project’s Notice of Availability of the Draft Environmental
Impact Report, to persons who commented during the Notice of Preparation, to persons that
commented on the Ridgeline project while providing comments for another pending project (Rio
Santiago) and to all public agencies. The total number of notices mailed was as follows:
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190 neighbors in the 300 foot radius.
74 agencies/HOA (however, some agencies are receiving multiple copies).
150 Commentors – those that commented on the scoping, draft EIR, etc.
8 Commentors via e-mail because mailing addresses were not provided.
A notice was published in the Orange City News newspaper on February 5, 2014. The project site
was also posted in five locations on the property with the notification on that same date.

ENVIRONMENTAL REVIEW
The project is subject to environmental review per the provisions of the California Environmental
Quality Act (CEQA).
A Notice of Preparation (NOP) and Public Scoping Meeting Notice regarding the project was
distributed to the public and public agencies via required noticing procedures. The NOP disclosed
that the City intends to prepare an Environmental Impact Report (EIR) for the project pursuant to
CEQA and the CEQA Guidelines. The public and agency comment period ran from May 14, 2009
to June 12, 2009. A scoping meeting was held on May 14, 2009. As a result of the comments and
concerns collected at the May 14, 2009 scoping session and during the public comment period, the
applicant revised the project and a new Notice of Preparation (NOP) and Public Scoping Meeting
Notice was distributed to the public and public agencies via required noticing procedures. The
public and agency comment period ran from April 7, 2011 to May 9, 2011. The second scoping
meeting was held on April 7, 2011. Comments received at both scoping sessions and during the
public and agency comment period are contained in Appendix A of the DEIR.
The environmental impacts of the project and its project alternatives were evaluated by Draft
Environmental Impact Report (DEIR) No. 1818-09, which was prepared in accordance with the
provisions of the California Environmental Quality Act (CEQA) per State CEQA Guidelines
Section 15070 et seq and in conformance with the Local CEQA Guidelines.
The DEIR was made available for public review and comment via a Notice of Availability (NOA)
and Notice of Completion (NOC) combined with legal notice of the Design Review Committee
(DRC) public meeting. The public review period for the DEIR has a State-mandated 45-day public
review period. The public review period began on May 16, 2013, and ended on July 1, 2013. The
DEIR, NOA and NOC and notice of the DRC public meeting was mailed to residents, property
owners, tenants within 300’ of the subject property and to responsible agencies via required noticing
procedures. Additionally, the notice was filed with the State Clearinghouse, the Orange County
Clerk, advertised in the Orange City News, posted at the site and posted at local institutions. Copies
of the DEIR were made available and are available to the public at City Hall and at the City’s
library branches. The City also posted an electronic copy on the Community Development
Department’s web site.
The DEIR analyzed the following topical environmental issue areas:
Aesthetics

Greenhouse Gas

Population and Housing
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Agriculture and
Forest Resources
Air Quality
Biological Resources
Cultural Resources
Geology and Soils

Emissions
Hazards and Hazardous
Materials
Hydrology and Water
Quality
Land Use and Planning
Mineral Resources
Noise

Public Services
Recreation
Transportation/Traffic
Utilities and Service Systems

After implementation of the proposed project, it has been determined that the following topical
environmental issue areas are less than significant:
Agricultural and Forestry Resources
Greenhouse Gas Emissions
Land Use and Planning
Mineral Resources
Population and Housing
Public Services
Recreation
Utilities and Service Systems
After implementation of the proposed project, it has been determined that the following topical
environmental issue areas can be feasibly mitigated to a less than significant level:
Biological Resources
Cultural Resources
Geology and Soils
Hazards and Hazardous Materials
Noise
After implementation of the proposed project, including project design features and mitigation
measures, it has been determined that, in part, the following topical environmental issue areas
would remain significant and unavoidable:
Aesthetics
Air Quality
Hydrology and Water Quality
Transportation/Traffic
Cumulative (Aesthetics, Air Quality, and Transportation/Traffic)
After the July 1, 2013 public review period ended, the multiple (75) written public and agency
DEIR and overall project comments provided to staff during the review period were compiled and
responded to. Also, 6 comments received subsequent to the 45-day public review period were
responded to, though not required to be. In response to the DEIR, 75 public and agency comments
were received in the form of letters, electronic mail and facsimiles. A few of the correspondents
provided duplicate comments on separate dates or in multiple methods of distribution to staff. The
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letters are in the Response to Comments component of the Final Environmental Impact Report
(Exhibit C) with a staff response to each issue discussed in every one of the letters.
The City responses to the comments do not include any new information that would be determined
as significant. A discussion of “Recirculation Consideration” is included on page 1-2 of the Final
Environmental Impact Report (Response to Comments). The staff response to comments is part of
the DEIR under consideration by the Planning Commission. A full explanation of the response to
comments is provided in Section 1.0: Introduction of the Final Environmental Impact Report
(Exhibit C)

PROJECT BACKGROUND
Applicant:
Property Owner:
Property Location:

Existing General Plan
Land Use Element designation:

Existing Zoning
Classification:

JMI Properties/Santiago Partners, LLC
JMI Properties/Santiago Partners, LLC
6118 East Santiago Canyon Road, Assessor Parcel
Numbers 093-280-07, 093-280-27, 093-280-29, 093-28030, 093-280-31, 370-011-08, 370-011-18, 370-011-21,
370-011-22, 370-041-12, 370-041-25, & 370-141-19
The project would result in changing the City’s General
Plan Designation for the site from Resource Area (RA) to
Low Density Residential (LDR 2.1-6 Du/Ac), Medium
Density Residential (MDR 15-24 Du/Ac), Open Space
Park (OS-P) and Open Space (OS); and from Low
Density Residential (LDR 2.1-6 Du/Ac) to Open Space
(OS). The project also proposes to change the City’s
General Plan to remove portions of the project site from
the 1975 East Orange General Plan (approximately
56.45 acres) and Orange Park Acres Plan
(approximately 40.3 acres). Those plans designate the
respective site areas as “Santiago Creek Greenbelt and
Regional Park” and “Santiago Creek Green Belt Plan.”
The project would result in a Zone Change (ZC 1254-09)
to re-designate the site from Sand and Gravel (S-G) and
Single-family Residential 8,000 sf (R-1-8) to Planned
Community (P-C).

PROJECT DESCRIPTION
The applicant proposes a Development Agreement for the Rio Santiago Project.
A Development Agreement (DA) is intended to be a contract between the City and an applicant
which provides the City with benefits for the overall public good and the applicant with assurance
of development rights for an extended period of time. A Development Agreement may only be
executed by the City Council. As such, final terms and conditions will not be finalized until the City
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Council reviews the project. To date, the final terms and conditions of the Public Benefits section
of DA 5825 have yet to be negotiated between the City and developer. Orange Municipal Code
Section 17.44.100 states that the Planning Commission must make a recommendation on DA 5825
to the City Council. The Commission may comment on the content of the Development Agreement
but may not negotiate its terms and conditions.
While a draft of the Development Agreement between the City and the applicant is being presented
to the Planning Commission, this draft does not represent a tentative agreement between the parties.
In fact, there are terms within the draft Development Agreement in which the City and the applicant
do not agree. Specifically, the City and the applicant disagree with the Park Credit and Public
Benefits provisions within the Agreement. The Park Credit provisions may be found in Section 3.9
beginning on page 12 and the Public Benefits provisions may be found in Section 3.3 beginning on
page 10. Presented in the draft Development Agreement is the applicant’s offer of public benefits
associated with the project and the applicant’s contention that the project meets the required park
credits. However, the draft Development Agreement also includes text boxes to reflect the fact that
the City and the Owner have not reached an agreement regarding these provisions.
Park Fee Credits
The paramount issue related to the park fee credits is the applicant’s contention that the project
provides adequate park fee credits to meet the project’s obligations for any park land dedication or
payment of any park impact fees in lieu thereof pursuant to Section 16.60 et seq. of the City
Municipal Code.
The applicant’s opinion is that the project’s proposed open space (Planning Area A), trails, linear
“park”, and other private amenities fully satisfies the parkland dedication requirements of the
Orange Municipal Code (OMC). Staff and applicant positions on the offerings are best summarized
in the Draft Environmental Impact Report in Table 5.15 – 4: “Project Applicant Park Land
Dedication Offer vs. City Standards.”
The applicant proposed offerings fail to meet the definition of a “Park”, “Neighborhood Park”, or
“Community Park” as defined in OMC Section 16.60.020. A park requires, “…recreational land
and facilities.” The full definitions are as follows:
“PARK means a parcel or contiguous parcels of land which provides recreational land and
facilities for the benefit and enjoyment of the residents and visitors of the City.”
“NEIGHBORHOOD PARK means a park that provides for daily recreation needs. The
optimum size for a neighborhood park is between four and ten acres with a service area of a
one-half mile radius. The park should provide a variety of passive and active recreation
opportunities. Active recreation facilities are intended for informal games rather than
organized league play. The park should be easily accessible and encourage biking and
walking access. It should foster the development of open field play, picnic areas, and tot
lots. This type of park may also be developed adjacent to or in joint agreement with a
school.”
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“COMMUNITY PARK means a park that generally services an area comprising several
neighborhoods within a radius of one to two miles. The desired park size ranges from fifteen
(15) to forty (40) acres. This type of park will generally allow for a greater variety of
recreation opportunities and provide either or both active or passive recreation opportunities.
A community park may provide for sufficient opportunities for further development and
unhindered use of recreation facilities. It may also accommodate desired league standards
and any increase in intensity of usage. Finally, a community park may be developed
adjacent to a junior or senior high school in accordance with a joint use agreement with the
school district.”
“Recreational Facilities” (plural) is defined as:
“RECREATIONAL FACILITIES means those improvements to parks which provide a
recreational opportunity for the user, including, but not limited to, ball fields, lighting,
swimming pools, tennis courts, picnic shelters, trails, play/tot lots, and community buildings.
These are improvements that are above the basic minimum park standard requirements.”
The trail proposed on the green space area could be considered a “Recreational Facility.” However,
the green spaces do not have other amenities normally associated with the “Park” definition.
Furthermore, the site does not include any public parking lot in association with it, which is a
component that most City public parks have. Even if the green space area offered by the project
applicant had multiple “Recreational Facilities” on it to meet the definition of a “Park”, it still
would not qualify for the “Minimum Park Standard” needed to qualify for parkland dedication.
Minimum park standards are defined as:
“MINIMUM PARK STANDARDS means the minimum dedicated condition that is deemed
necessary by the City to accept land in order to help minimize health, safety, and
environmental issues typically created by vacant parkland. Future neighborhood and
community parks shall be physically configured so that they have a consolidated shape,
either rectangular or square in configuration. Long, narrow or other shapes that do not lend
themselves to the proper siting of park and recreational facilities shall be avoided. Average
slope gradients for neighborhood parks shall not exceed five percent while average slope
gradients for community parks shall not exceed five percent for more than two-thirds of the
site; provided, however, that the portion of land in excess of two-thirds dedicated for a
community park having a slope gradient of more than five percent shall not be credited
toward the land dedication requirements under Section 16.60.050 of this chapter unless
otherwise determined by the City Council upon recommendation of the Director of
Community Services and the Planning Commission. Minimum park standards shall also
include full street improvements, including five foot wide concrete sidewalks and five foot
wide parkways, for that portion of the land to be dedicated that abuts all street frontages, sod
stabilization for the parkways and a twenty (20) foot setback area behind the back of the
sidewalk(s), soil preparation for the twenty (20) foot setback area for sod stabilization,
grading for the entire site, hydro seeding the area beyond the twenty (20) foot sod setback
area, the installation of automatic irrigation systems, adequate site drainage facilities, and
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the stubbing in of utility services to the property line, all to full City standards or to the
standards of the agency or public utility having jurisdiction. Land dedicated for a park shall
be land which may be used for park and recreational purposes all year and upon which
recreational facilities may be built.”
None of these green spaces identified by the project applicant as parks reach the minimum standard
of 4 acres, in fact they are all less than 2 acres and none of them have the active recreational
opportunities or facilities required. While the project includes green space, open space and trail
amenities throughout the project, none of these amenities meet the definition of a neighborhood or
community park per OMC Section 16.60. Therefore, the project should not be eligible for any park
fee credits. As such, based on the proposed project design, the payment of $ $3,950,910.00 in park
fees should be required of the applicant. The fee amount is justified by the OMC formula as
follows:
The adopted in-lieu park fee applicable to the site is based on the two Planning Area C and D
densities of the project. The first fee is for Planning Area D which has a density that is less than 6
dwelling units per gross acre (3.8 units per acre). The Area D fee equates to $8,894.00 per unit.
The second fee is for Planning Area C which has a density that is greater than 15 dwelling units per
gross acre (16.5 dwelling units per acre). The Area C fee equates to $10,546.00 per unit.
Area D has a total of 130 dwelling units. Area C has 265 dwelling units for a total of 395 dwelling
units. Given these parameters, the fee would include:
Area D (Low Density Residential): 130 dwelling units x $8,894.00 = $1,156,220.00
Area C (Medium Density Residential): 265 dwelling units x $10,546.00 = $2,794,690.00
Total: $3,950,910.00
However, while the Medium Density Residential Land Use density is noted in the Specific Plan as
16.5 DU/GA, the density may vary from product to product. In other words, if Area C is entitled as
Medium Density Residential, the range of units in any given sub-level development could be from
15-24 dwelling units per acre depending on the mix of development density in the Planning Area.
Greater or lesser park fees could be incurred based on the actual future specific project applications.
The park fee figure is an estimate and should be treated as such. It is based on a projected number
of dwelling units and if the developer builds fewer units, the fee would be less.
The City could consider Assisted Living Units to be a commercial use in which case the in-lieu fee
would not need to be charged for those units and the in-lieu estimate provided above would be less.
Public Benefits
In summary, the applicant is offering eight specific “public benefits,” most of which as currently
written in the draft agreement City staff does not believe constitute a public benefit.
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Conveyance of approximately 50 acres in Area A for public open space – While this open
space is a fine amenity to the project, much of the property is within the Santiago Creek
watershed, not developable due to topography and is currently zoned Sand and Gravel (S-G)
and Single Family Residential 6,000 square foot minimum lot size. Granted, approximately
eight acres of the proposed open space is zoned residential, the applicant is choosing to not
propose residential development on the north side of the creek. Further, the applicant has
not indicated any commitments with the County or similar agency to accept the property nor
any commitments related to timing of the conveyance.
Donation of approximately 10 acres to the YMCA or similar organization – As this
proposed use reflects a “pay to play” recreational amenity, the City does not believe this
offer constitutes a public benefit. Further, the applicant has not indicated any commitment
with the YMCA or similar organization for the conveyance nor any commitment related to
timing of the conveyance. It should be noted that the applicant proposes that should no deal
be reached with the YMCA or similar organization, they will donate the 10 acres to the City
and improve the property with lighted fields and restroom facilities. However, there are no
specifics related to the park amenities and no commitment as to the timing for the
conveyance or the improvements. Additional negotiations with the applicant must occur to
refine this provision.
Provide approximately 1.3 miles of public trails – The proposed trail segments could be
considered a public benefit. However, the applicant does not have a commitment related to
trail ownership and maintenance and there is no commitment as to the timing for the
improvements.
Contribution of $100,000 for a trail connection across Santiago Creek to provide access to
the Santiago Oaks park – A trail connection from the Santiago Creek trail to Santiago Oaks
park is included within the Master Plan of Trails. This connection requires a bridge crossing
over Santiago Creek. While the exact cost of the trail connection is not known, a $100,000
contribution is not nearly sufficient to complete the design and construction of this trail
connection. The applicant has not made any commitments related to timing of the
contribution.
Contribution of $100,000 for a trail connection under Cannon Street – As proposed, the trail
within the project adjacent to Santiago Creek does not connect with the existing Santiago
Creek Bike Trail west of the property. The applicant is proposing to contribute $100,000 to
provide for this connection. While the exact cost of the trail connection is not known, a
$100,000 contribution is not nearly sufficient to complete the design and construction of this
trail connection. The applicant has not made any commitments related to timing of the
contribution.
Contribution of $100,000 for rip rap revetment enhancements to the north side of Santiago
Creek - While the exact cost of the rip rap revetment enhancements are not known, a
$100,000 contribution is not nearly sufficient to complete the design and construction of the
project. The applicant has not made any commitments related to timing of the contribution.
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Relocation of two existing water wells – As the removal or relocation of two on-site water
wells must occur for the project to be developed as designed, the City does not believe this
offer constitutes a public benefit.
Donation of 3.7 acres of the Mara Brandman Arena Expansion Site – In concept, this
donation could be considered a public benefit. However, additional amendments to this
provision are necessary.

APPLICATION(S) REQUESTED/ REQUIRED FINDINGS
Development Agreement No. DA 5825 - The recommendation shall include whether or not the
proposed development agreement:
1. Is consistent with the objectives, policies, general land uses and programs specified in the
General Plan and any applicable specific plan or redevelopment plan;
2. Is compatible with the uses authorized in the district or planning area in which the real
property is located;
3. Is in conformity with the public necessity, public convenience, general welfare and good land
use practices;
4. Will be beneficial to the health, safety and general welfare consistent with the policy of the
City with respect to development agreements as provided in Section 17.44.200;
5. Will adversely affect the orderly development of property in the City.

ATTACHMENTS/EXHIBITS
Attachments to Report:
None
Exhibits provided to the Planning Commission:
A. Draft Development Agreement No. DA 5825

cc:

Bret B. Bernard, AICP
Director of Planning and Development
JMI Properties/Santiago Partners, LLC
888 South Disneyland Drive, Suite 101
Anaheim, CA. 92802

Megan Penn
KTGY Group, Inc.
17922 Fitch
Irvine, CA 92614
Jakki Tonkovich
Vista Community Planners
1278 Glenneyre Street, Suite 110
Laguna Beach, CA 92651

